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Life After McKennon?

By James F. Elliott and Jessica M. Weisel*

Introduction

The after-acquired evidence doctrine has generated a storm of activity
in the area of employment discrimination law since the Tenth Circuit
decision in Summers v. State Farm Mutual Auto Ins. Co. (10th Cir. 1988)
864 F.2d 700. The doctrine allows an employer to assert evidence of an
employee’s misconduct discovered after the alleged unlawful employment
decision as a defense against the employee’s charge of wrongful termina-
tion. Summers expanded the doctrine to preclude an employee’s claim of
discriminatory treatment. In Summers, the employee’s claim was held to
be completely barred even though the court assumed that he was fired, at
least in part, for unlawful reasons, i.e., because of his age and religion.

A swirl of conflicting federal court opinions followed Summers, leading
to the recent United States Supreme Court decision in McKennon v.
Nashville Banner Publishing Co. (1995) 130 L. Ed. 2d 852 [see discussion
in 1995 CAL. EMPLOYMENT LAW REPORTER 51]. For the first time,
the Court addressed the application of the after-acquired evidence doctrine
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* Mr. Elliott is a partner with Irell & Manella, Los Angeles, California, specializing in all
phases of commercial litigation and employment law. Ms. Weisel is an associate with Irell
& Manella. They wish to express their gratitude to Christine M. Torre, formerly an
associate with Irell & Manella, and currently an associate at Bryan Cave.

& printed on recycled paper



96

California Employment Law Reporter

CONTENTS:

WRONGFUL TERMINATION/EQUAL EMPLOYMENT
OPPORTUNITY

The After-Acquired Evidence Doctrine: Is there Life After

McKennon? . .. ... ... ... e 95
WRONGFUL TERMINATION

Public Policy Wrongful Termination Action May Be Based on

Violation of California Family Rights Act (Ely v. Wal*Mart, Inc.) 104
EQUAL EMPLOYMENT OPPORTUNITY

Refusal to Hire “Overqualified” Applicant Does Not Constitute

Age Discrimination (E.E.O.C. v. Insurance Co. of North America) 106

Evidence of Retaliation Was Insufficient to Prevent Discovery of
Person Who Took Evidence From Employer Regarding Plaintiff’s

Sexual Harassment (Gonzalez v. Superior Court) . .. ... ... 108
WAGE AND HOUR LAW

Temporary Lessee of Business Had No Successorship Liability

for Violations of FLSA (Steinbachv. Hubbard) . . ... ... .. 109
WORKERS’ COMPENSATION

Employee’s Injury at Home While Practicing for Required Fitness
Test Was Compensable (Kidwell v. Workers' Comp. Appeals Bd.) 111

OCCUPATIONAL SAFETY AND HEALTH

Second Special Public Meeting on Ergonomics to Be Held in May 112
LEGISLATION

Summary of Recently Introduced Employment Bills . . . . . . .. 113

POINT OF VIEW/John M. True, III
Recent Developments in the Law Governing Mandatory

Arbitration of EmploymentDisputes . . . ... .......... 115
CUMULATIVESUBJECTINDEX .............. 117
CUMULATIVETABLEOFCASES ............. 118

References in this issue are to the following
Matthew Bender & Co., Inc., publications:

CALIFORNIA EMPLOYMENT LAW

CALIFORNIA PUBLIC SECTOR
LABOR RELATIONS

CALIFORNIA EMPLOYERS’ GUIDE
TO EMPLOYEE HANDBOOKS AND
PERSONNEL POLICY MANUALS

continued from page 95

to employment discrimination claims. The Court ruled that
the after-acquired evidence does not bar completely a claim
of discrimination, but limits the remedy available to an
employee based on the time the evidence became known.

Although the conflicting federal circuit court opinions
leading up to the McKennon decision might suggest other-
wise, the principle underlying the after-acquired evidence
doctrine is not new. It is based on longstanding principles
of contract law, and it has been applied in the context of
other aspects of employment law. As courts grapple with

{(Matthew Bender & Co,, Inc.)

the after-acquired evidence doctrine primarily through the
prism of employment discrimination claims, they have ig-
nored the doctrine’s applicability to a broad array of col-
lateral tort and contract claims that typically arise in
employment litigation.

The recent debate over application of the after-acquired
evidence doctrine in employment discrimination actions has
clouded the basic premises of the defense and generated a
number of misconceptions. A review of the origins of the
doctrine, its long history of application in contract actions,
and the modem approaches to the defense taken in employ-
ment discrimination actions provides some guidelines for
applying the doctrine outside the context of employment
discrimination. A validation of these guidelines is then
offered in the form of the California Supreme Court’s recent
decision in Hunterv. Up-Right, Inc. (1993) 6 Cal. 4th 1174.
This article concludes that the real question for employment
lawyers is not whether the after-acquired evidence doctrine
applies in employment litigation generally, but the extent to
which it applies to either bar a plaintiff’s claim or limit
available remedies.

Roots of the Doctrine

The after-acquired evidence doctrine is based on com-
mon law principles of contract law. Under the law of con-
tract, the intent or motive of the breaching party is not
relevant [see Patton v. Mid-Continent Systems, Inc. (7th
Cir. 1988) 841 F.2d 742, 750 (liability for breach of contract
is strict liability regardless of whether breach is deliberate)].
Contract law is not directed at compelling promisors to
prevent breach, but rather it embodies the theory of “effi-
cient breach” and encourages breach when nonperformance
would result in a net gain by the breaching party [see Patton
v. Mid-Continent Systems, Inc. (7th Cir. 1988) 841 F.2d
742, 750 (when promisor’s performance is worth more to
someone else, efficiency is promoted by allowing promisor
to break promise as long as promisee’s actual loss is
covered); see generally 3 Farnsworth on Contracts, §§ 12.1,
12.3 (1990)]. If a party to a contract, including an employ-
ment contract, had cause to terminate the agreement, yet was
unaware of that cause, principles of contract law will uphold
a breach even if it was committed for an improper purpose
[Restatement (Second) of Contracts, § 237, comment c,
illus. 8 (1981)].

After-acquired evidence that justifies termination of a
contract as a matter of law bars any recovery for breach of
contract regardless of the defendant’s ignorance of the jus-
tification at the time of the breach or the defendant’s actual
motive. The Restatement of Contracts states that “one
party’s material failure of performance has the effect of the
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non-occurrence of a condition of the other party’s remaining
duties . . . even though that other party does not know of the
failure” [Restatement (Second) of Contracts, § 237, com-
ment c, illus. 8 (1981)]. This principle was long ago ex-
tended to the law of agency, with the result that when a
principal has cause to discharge an agent, the fact that the
principal is unaware of the cause at the time of the discharge
is immaterial [see Restatement (Second) of Agency, § 409,
comment e, illus. 5 (1958) (when employer discharges
employee for improper grounds, but unbeknownst to
employer, employee has embezzled from employer,
employee has no cause of action for wrongful termination)].

Courts have applied the after-acquired evidence doctrine
as a defense in employment disputes for more than a cen-
tury, and by 1892 it was considered well-settled law [see,
e.g., Crescent Horseshoe & Iron Co. v. Eynon (1897) 95 Va.
151 (when sufficient cause for discharge exists, it justifies
discharge although not employer’s inducing motive);
Odoneal v. Henry (1892) 70 Miss. 172 (when good and
sufficient reasons for discharge exist, employer may use
them as defense even if employer had no knowledge of them
at time of discharge)]. By 1932, the rule had earned a place
in the Restatement of Contracts. The Restatement stated that
discharge of an employee for inadequate reason is not
wrongful when an employer is unaware of an employee’s
material breach of the duty to give efficient service [see
Restatement of Contracts, § 278, comment c, illus. 1
(1932)].

As a creature of contract and agency law, the doctrine of
after-acquired evidence has been very much at home in
wrongful termination cases [see 53 Am. Jur. 2d, Master and
Servant, § 46 (1970) (“It is not material whether the
employer knew of grounds which in fact existed at the time
of discharge; notwithstanding his ignorance, he may avail
himself thereof”’)]. The extension of the doctrine to the
employment discrimination area, however, has resultedina
clash of policy concerns and confusion.

After-Acquired Evidence as a Defense
to Employment Discrimination

The recent debate surrounding the applicability and ef-
fect of the after-acquired evidence doctrine has developed
in the wake of the Tenth Circuit’s decision in Summers v.
State Farm Mutual Auto Ins. Co. The Supreme Court’s
decision in McKennon v. Nashville Publishing Co. was the
Court’s second attempt to resolve the conflicting rulings that
developed between the various federal circuits. The Court
previously granted certiorari in Milligan-Jensen v.
Michigan Technological University (6th Cir. 1992) 975
F.2d 302, cert. granted, 113 S. Ct. 2991, cert. dismissed,
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114 S. Ct. 22 (1993). Milligan settled, however, while
review was pending, depriving the Court of the opportunity
to reach a determination [see “Supreme Court Drops From
Docket Case Involving After-Acquired Evidence,” Daily
Lab. Rep. (BNA) Aug. 12,1993, at Al].

Although the United States Supreme Court’s ruling in
McKennon resolves the conflict that arose between the
circuits, a review of the conflicting positions taken by the
Courts of Appeals is illustrative for the purpose of noting
how the doctrine may be applied to other areas of employ-
ment law [see generally Connell, “Emerging Defenses to
Employment Discrimination Claims: After-Acquired
Evidence and Stray Remarks,” Employment Discrimination
Litigation (1993; PLI Litig. & Admin. Practice Course
Handbook Series No. H-464)]. Although a thorough survey
of cases applying this defense in employment discrimina-
tion actions is beyond the scope of this article, it is safe to
say without too much oversimplification that the law in this
arca developed into a three-way split among the United
States Courts of Appeals.
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Summers Rule. Before the McKennon decision, the Sum-
mers rule represented one side of the debate over the ap-
plication of after-acquired evidence. Summers was fired
from his position handling claims for an insurance company.
The employer asserted that Surmmers had been discharged
because of his poor attitude and problems dealing with the
public and coworkers. Summers brought an action for dis-
crimination on account of age and religion. At trial, the
employer asserted a defense based on evidence discovered
nearly four years after the termination that Summers had
falsified insurance company records. The employer con-
ceded that Summers’ misconduct was not the cause of the
termination, but argued that in view of the employee’s
falsifications, Summers should not be given any relief for
the employer’s unlawful conduct. The Court agreed and
granted summary judgment.

Summers was not the first case to allow an after-acquired
evidence defense in the area of federal employment dis-
crimination law. The Tenth Circuit relied in part on a
decision from the Fourth Circuit in which it had accepted
the defense in an action brought pursuant to the ADEA
[Smaliwood v. United Air Lines, Inc. (4th Cir. 1984) 728
F.2d 614, 626-627, cert. denied, 469 U.S. 832]. The Sum-
mers court, however, took a giant step by allowing after-ac-
quired evidence to defeat the plaintiff’s discrimination
claims at the summary judgment stage regardless of whether
triable issues of employment discrimination existed.

The Summers court bypassed the fact-intensive issue of
employer motivation and for purposes of its summary judg-
ment ruling assumed the employer’s discriminatory intent
[Summers v. State Farm Mutual (10th Cir. 1988) 864 F.2d
700, 708]. The Summers court did not address any material
factual issues regarding the alleged discriminatory treat-
ment because it held that the after-acquired evidence of
employee misconduct precluded any remedy even if the
plaintiff could prove discriminatory treatment [Summers v.
State Farm Mutual (10th Cir. 1988) 864 F.2d 700, 708].

Before McKennon, the great majority of cases that ap-
plied the after-acquired evidence doctrine to employment
discrimination claims followed the Summers approach.
More recent cases permitted an employer to introduce after-
acquired evidence as a defense to liability in cases alleging
discrimination on the basis of race, gender, and disability
[see e.g. Washington v. Lake County (7th Cir. 1992) 969
F.2d 250 (race); Milligan-Jensen v. Michigan Technologi-
cal Univ. (6th Cir. 1992) 975 F.2d 302 (gender); Reigel v.
Kaiser Foundation Health Plan (E.D.N.C. 1994) 859 F.
Supp. 963 (disability)]. Courts also extended the doctrine to
bar claims where the employee falsified a resume or applica-
tion materials [see e.g. O’Driscoll v. Hercules, Inc. (10th
Cir. 1994) 12 F.3d 176, 177-178, petition for cert. filed, 62
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U.S.L.W. 3757 (Apr. 1, 1994) (No. 93-1728); Dotson v.
United States Postal Service (6th Cir. 1992) 977 F.2d 976,
978 (per curiam), cert. denied, 113 S.Ct. 263 (1992).

Wallace v. Dunn Construction Co. Wallace v. Dunn
Construction Co. stood at the opposite end of the pre-Mc-
Kennon debate. The Eleventh Circuit expressly rejected the
Summers rule that after-acquired evidence barred recovery
as a matter of law [Wallace v. Dunn Construction Co. (11th
Cir. 1992) 968 F.2d 1174, 1180-1181, vacated, on reh’g en
banc, 32 F.3d 1489 (11th Cir. 1994)]. The Wallace court,
however, agreed with the abstract proposition espoused in
Summers that after-acquired evidence of employee miscon-
duct is relevant to the relief due to a successful Title VII
plaintiff [Wallace v. Dunn Construction Co. (11th Cir.
1992) 968 F.2d 1174, 1181, vacated, on reh’g en banc, 32
F.3d 1489 (11th Cir. 1994)]. As such, under Wallace, an
employer could not prevail on summary judgment merely
by presenting undisputed evidence of employee miscon-
duct. Rather, a court needed to determine the effect of
after-acquired evidence on Title VII remedies on a case-by-
case basis [Wallace v. Dunn Construction Co. (11th Cir.
1992) 968 F.2d 1174, 1181, vacated, on reh’g en banc, 32
F.3d 1489 (11th Cir. 1994)]. As long as an employee estab-
lished that the employment decision was unlawfully
motivated under the antidiscrimination laws, the employee
was entitled to a presumption that a backpay award was
appropriate [Wallace v. Dunn Construction Co. (11th Cir.
1992)968 F.2d 1174, 1182 n.12, vacated, on reh’g en banc,
32 F.3d 1489 (11th Cir. 1994)]. Under Wallace, in order to
terminate a backpay period based on after-acquired
evidence, an employer was required to prove that evidence
of the employee’s misconduct would have come to light
even in the absence of the employer’s unlawful acts and the
ensuing litigation [Wallace v. Dunn Construction Co. (11th
Cir. 1992) 968 F.2d 1174, 1182, vacated, on reh’g en banc,
32 F.3d 1489 (11th Cir. 1994)]. The discovery of after-ac-
quired evidence prior to what would otherwise be the end
of the backpay period would limit the employer’s liability
for backpay [Wallace v. Dunn Construction Co. (11th Cir.

1992) 968 F.2d 1174, 1184, vacated, on reh’g en banc, 32 -

F.3d 1489 (11th Cir. 1994)]. In short, if an employer could
prove it would have leamed of the employee’s misconduct
in the regular course of events, then the defense would have
limited the employee’s remedy, but would not have barred
the claim altogether.

Notwithstanding the Eleventh Circuit’s decision to va-
cate Wallace pending an en banc determination, the prin-
cipal was adopted by other courts seeking an alternative to
the Summers rationale. The Third Circuit specifically
adopted the Wallace reasoning, and the Ninth Circuit
rejected Summers without deciding the effect after-acquired
evidence would have on damages [see Mardell v. Harleys-
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