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Strategy and Planning in the Defense of an Employment Case:
What to Do before and during the First Thirty
Days and Discovery Strategy*

James F. Elliott**

[Author’s Note: Although this article is geared toward practice in California state and federal courts, the

principles stated herein are of general applicability.]

I. What to Do before and during the First Thirty
Days

A. Overview of Initial Considerations

Defense counsel is faced with a number of initial
considerations before and during the first thirty days of
an employment case, including advising the defendant
prior to termination, conducting a preliminary investi-
gation, and evaluating the possibilities of insurance
coverage, conflicts of interest, and removal to federal
court. '

1. Counseling Defendant Prior to Termination

In contrast to plaintiff’s counsel, defense counsel
often already has an established relationship with the
client, which may include having advised the client as
to the policy or personnel action that is now being
challenged.

2. Importance of Preliminary Investigation

A timely and thorough preliminary investigation can
lay the groundwork for a successful defense or an
early and satisfactory settlement in several ways. First,
it can develop evidence that undermines the factual and
legal bases for the plaintiff’s claims. Second, it can
identify and take care of potential problems before they
come to the other side’s attention. Third, it enables
counsel to take an early and effective deposition of the
plaintiff.

3. Insurance Policies

Counsel or the client should adequately review any
comprehensive general liability, professional liability
(“errors and omissions”), employer’s liability and

workers’ compensation, and umbrella or excess
liability insurance policies in order to determine if
coverage exists. There are several considerations in
this regard.

a. An insurer [in California] is generally not liable
for loss caused by the insured’s willful act, see
Cal. Ins. Code § 533, but may have a duty to
defend if the insured reasonably expects the
policy to cover the types of acts involved in the

suit. This may be the case when the policy’s

insuring clause or an exclusion does not preclude
a defense to such an action. Although most
insurance companies have tightened up the
language which, five years ago, permitted an
insured to claim at least a defense coverage,
there are still loopholes (e.g., how has the
carrier defined “occurrence” or “accident”?).

b. Are there any special endorsements providing
coverage for claims arising from the adminis-
tration of an employee benefit program?

c. Does an umbrella or excess liability policy
define personal injury favorably?

d. In a suit against the corporate officers or directors,
does the policy liberally define “wrongful act”?

e. In addition to the standard policies, does the 7

employer also carry a directors and officers
liability policy whereby the employer is insured
against loss caused by the wrongful acts of
corporate officials?

*  Copyright 1993, James F. Elliott. Reprinted with permission. All rights reserved.
** James F. Elliottis a partner in the Labor and Employment Law Group of Irell & Manella in Los Angeles, California. He
wishes to acknowledge the substantial assistance of his associate, Thomas B. Collier.

¢




~.

3

EMPLOYMENT LAW COUNSELOR 11-15-93

15

f. Is there a possibility of coverage under an indi-
vidual defendant’s homeowner’s policy? (Proba-
bly not, since most such policies exclude inten-
tional acts and acts arising from business pur-
suits.)

4. Potential and Actual Conflicts of Interest

Before taking a potential new case, defense counsel
should obtain sufficient information about the em-
ployer, the plaintiff, and the allegations of the com-
plaint to make sure there are no conflicts of interest
precluding representation.

If individual defendants (i. e., managers, supervisors,
co-workers, etc.) are or may likely be named in the
suit, counsel must determine the extent to which there
are potential or actual conflicts of interest between the
employer and such individual defendants. For example,
if it turns out that a named supervisor acted outside the
scope of his or her employment, the employer may not
be liable for that supervisor’s acts. In this context,
defense counsel must assess whether and to what extent
he or she can represent both the employer and the
individual defendants, even with a waiver, without
independent counsel advising the individual defendants
with respect to tactical and strategic decisions made
throughout the case.

a. Where a potential conflict exists only, the em-
ployer and individual defendant should execute
a waiver in which the individual defendant
acknowledges that a potential conflict exists; that
if it materializes into an actual conflict in the
future, he or she may retain independent coun-
sel; and that in such event, defense counsel who
formerly represented the employer and the
individual defendant may continue to represent
- the employer.

b. If an actual conflict arises, counsel may not
concurrently represent the employer and the
individual defendant. Indeed, counsel should
withdraw from representing all clients in the
action, especially if continued representation of
some clients would risk breaching the confi-
dences of formerly represented clients.

5. Possibility of Removal

Upon receiving the complaint, counsel must make an
immediate determination as to whether it is in the em-
ployer’s interest to remove the case to federal court

and, if so, whether the case is removable. Removal must
be effectuated within thirty days of the receipt (not
service) of the complaint or other paper which shows
that the case is or has become removable. The subject
of removal will be covered in greater detail below.

B. Preliminary Investigation

The preliminary investigation should focus on whether
the plaintiff’s claims can be defeated without reaching
their factual merits and, if not, whether a jury can be
convinced that the challenged personnel action was
taken in good faith for a legitimate, nondiscriminatory
business reason and in a fair and reasonable manner.

1. Analysis of Complaint

Counsel should first analyze the plaintiff’s complaint
to determine the legal theories upon which the claims
are based, the facts alleged in support of each claim,
and the chronology of events. Counsel should also de-
termine whether any individuals mentioned in the com-
plaint are current employees and whether they are
likely to be friendly or hostile. Based on this analysis,
counsel should be able to answer several key questions:

a. Is the case removable to federal court?

b. Are any of plaintiff’s claims barred by the
applicable statute of limitations?

c. Are any of plaintiff’s claims preempted?

d. Has plaintiff exhausted his or her administrative
remedies?

e. Has plaintiff alleged sufficient facts in support of
each claim to survive a demurrer?

f. 'Who should be interviewed before the response
is filed, and what questions should they be
asked?

2. Role of In-House Counsel

In-house counsel or a member of the employer’s
personnel office will frequently act as a liaison be-
tween defense counsel and the employer. Although
such a contact can be effectively used to gather docu-
ments and arrange witness interviews, defense counsel
should personally review the key documents in the case
and interview the key witnesses in order to evaluate
their demeanor and the credibility of the employer’s
explanation for the personnel action that is the subject
of the lawsuit.
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Key Documents

Among the key documents that defense counsel
should personally review at this stage of the litigation
are the following:

(a)
(b)
©
(d)
e

®
(®
(h)

(®)

4.

the plaintiff’s personnel file and the documen-
tation of the reasons for the challenged action;
any informal files maintained by supervisors
relating to the plaintiff;

any departmental files, such as human resources
files, EEO files, compensation and benefits files,
etc.;

the relevant personnel policies of the employer;
if the action involves a challenge to a neutral
policy or practice such as an employment test,
any documentation, such as validity studies,
relating to the business justification for the
policy or practice;

any employment contract, union contract, stock op-
tion plan, or bonus plan concerning the plaintiff;
all correspondence with the plaintiff;

any documentation relating to any application by
the plaintiff for workers’ compensation or unem-
ployment benefits; and

copies of any charges filed with the Equal Em-
ployment Opportunity Commission (EEOC),
[California] Department of Fair Employment and
Housing (DFEH), or other government agency
relating to the challenged action.

Key Witnesses

Defense counsel should determine who the key wit-
nesses are and interview them personally. Likely
witnesses include supervisors and co-workers, includ-
ing peers and subordinates. There are several relevant
considerations here:

a.

Pay particular attention to those individuals who
participated in the decision to take the challenged
action.

Do not underestimate the significance of the
testimony of subordinates and peers. While
juries tend to assume that management employ-
ees toe the party line, they are not so ready to
assume that peers or subordinates do so. In
particular, locating former employees who were
at a peer or subordinate level of the plaintiff can
frequently be fruitful. Those individuals tend to
be extremely credible in the eyes of a jury.

Advise any employees who are interviewed that
all discussions with the company’s attorney are
privileged and confidential. In order to avoid any
risk of waiver, advise employees not to repeat
what is said during interviews, except in the
presence of the company’s attorney or, if in-
structed to do so, for the purpose of preparing
the company’s defense. In addition, employees
should be advised that information relating to
activities performed in the course and scope of
employment is not privileged as between the
employee and defense counsel (absent a contrary
agreement) and will be shared with the appropri-
ate internal representative of the company.

Try to win the confidences of potential witnesses
in order to obtain a complete and forthright
statement of their knowledge.

Play devil’s advocate in order to test the de-
meanor and credibility of potential witnesses.

Determine whether it is likely that potential
employee witnesses will remain under the em-
ployer’s control in the future. For example, a
potential witness may be of an advanced age, or
may become a former employee, or may have a
motive to change his or her testimony in the
future. Counsel should give immediate consider-
ation to locking in such witnesses’ testimony
through declarations, or, better yet, affidavits
(which are self-authenticating and, thus, more
likely to be admitted if the witness is unavailable
for trial). This serves the dual function of pre-
serving the testimony if the witness becomes
unavailable for trial and allowing defense coun-
sel to impeach any witness who tries to change
his or her story at trial.

Be especially sensitive to co-workers who may
be sympathetic to the plaintiff.

5. Settlement or Alternative Dispute Resolution

Once defense counsel has reached an early assess-
ment of the merits of the case, counsel should encour-
age the employer to consider the extent to which
settlement or alternative dispute resolution processes
are viable options.

The employer should consider several factors
with regard to settlement, including

w
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(i) the cost of defense;

(i) the likelihood that a pretrial dismissal can
be obtained through a motion to dismiss or

~a motion for summary judgment;

(iii) the “ripple effect” a settlement could have
on the intentions of other plaintiffs and the
likelihood that any settlement could be
kept confidential; and

(iv) the likelihood of eventual success at trial.

b. Assuming that the employer has an interest in
settlement, defense counsel should consider
whether some attempt at settlement in the early
stages of the litigation could result in an early
resolution. (However, unless the parties are
interested in considering a nuisance-value settle-
ment, defense counsel frequently prefers to lock
the plaintiff’s testimony down during the plain-
tiff’s deposition before discussing settlement.)

C. Exhaustion of Administrative Remedies

1. General Requirement

Before filing a civil action under the FEHA, plaintiff
must exhaust the FEHA’s administrative remedy by
filing a timely complaint or charge of discrimination or
retaliation with the DFEH and receiving a notice of
right of civil action (right-to-sue letter) from the
DFEH. (An exception to this is found in Rojo v.
Kliger, 52 Cal. 3d 65, 276 Cal. Rptr. 130 (1990),
under which exhaustion is not required prior to filing
a civil action for damages alleging a nonstatutory
cause of action, e.g., a tort cause of action for wrong-
ful termination in violation of public policy.)

2. Defense Considerations

Defense counsel should take into account the follow-
ing considerations with regard to the exhaustion
requirement:

a. Has plaintiff failed to comply with the above
procedure? (When was plaintiff informed of the
challenged action? When did the action become
effective? Did plaintiff file an administrative
complaint, and if so, when? When was plaintiff’s
civil action filed?) If plaintiff has failed to ex-
haust his or her administrative remedies, the
complaint is subject to summary judgment or
demurrer on that basis.

b. Are all individual defendants in the civil action
also named in the administrative complaint? In

order to be held individually accountable in a
subsequent civil action, any individual agents of
the employer must be named as respondents in the
administrative complaint and given an opportunity
to participate in the administrative proceedings.

c. The administrative complaint must include alle-
gations that are sufficiently “like or related to”
the allegations in the civil complaint such that
the DFEH investigation might reasonably have
extended to the latter allegations. If plaintiff
simply fails to include with specificity all dis-
crimination charges in an administrative com-
plaint, evidence of discriminatory acts that could
have been discovered may be admissible, and
leave to amend the complaint may be granted.

d. Note the date on which plaintiff’s DFEH com-
plaint was filed in order to determine whether
plaintiff has delayed service of the complaint so
that discretionary or mandatory dismissal is ap-
propriate under Cal. Code Civ. Proc. § 583.110
et seq. prohibiting delay in prosecution.

e. At the closure of the administrative case and
with the issuance of a right-to-sue letter, it is
critical for defense counsel to obtain the DFEH
and EEOC files, which are a necessary compo-
nent of discovery. Frequently, the information
contained in these files will be useful in obtain-
ing admissions from the plaintiff in depositions
or in impeaching the plaintiff.

f. The charge or administrative complaint may also
be extremely useful in obtaining admissions from
the plaintiff in a deposition or in impeaching the
plaintiff. In other words, plaintiff’s story may
have changed in ways which may be of value to
the employer.

g. Remember that some California courts of appeal
have held that no cause findings are admissible
later in trial.

D. Statute of Limitations for Filing Civil Action
1. General Requirement
After exhausting administrative remedies and receiv-
ing a right-to-sue letter, the plaintiff has one year from
the date of the letter to file a civil action against the
employer. This is not a jurisdictional requirement, but
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a statute of limitations subject to equitable tolling.
(Note that EEOC right-to-sue letters are valid for only
ninety days, so a plaintiff must file his or her civil
action within that period in order to preserve his or her
Title VII claims.)

2. Rojo Public Policy Claims

The statute of limitations question for an action for
wrongful termination in violation of public policy
remains unresolved by the California courts. Newfield
v. Insurance Co. of the West, 156 Cal. App. 3d 440,
203 Cal. Rptr. 9 (1984), suggests in dictum that the
one-year tort provisions of Cal. Code Civ. Proc.
§ 340(3) apply, and the Ninth Circuit squarely so held
in Funk v. Sperry Corp., 842 F.2d 1129, 1133 (Sth
Cir. 1988). Note, however, that Rojo suggests that
discrimination-type facts may be pled in any common
law claim. Thus, one can argue that Rojo-type facts
may be pled in a written contract claim which has a
four-year statute of limitations.

E. The Appropriate Forum

For a number of reasons, most employers prefer to
litigate discrimination claims in federal court if
possible. The advantages of federal court include the
requirement of a unanimous jury verdict (as opposed
to a three-fourths majority in state court), better and
more resources for the resolution of dispositive pretrial
motions, more conservative juries, and the possibility
that federal judges may be less sympathetic to state-law
claims. In order to litigate in federal court, however,
the employer must almost always remove the case.
Removal can be achieved through either diversity
jurisdiction or federal question jurisdiction.

1. Opportunities for Removal under Diversity
Jurisdiction

A case can obviously be removed under the diversity
jurisdiction when there is complete diversity of citizen-
ship and no defendant is a citizen of the state in which
the action is brought. However, opportunities for
removal also frequently exist when only the principal
defendant, the employer, is a diverse party (and not a
citizen of the state in which the action is brought).

a. If the only other defendants are fictitiously
named Doe defendants, the federal court will
disregard them for purposes of determining
diversity jurisdiction. .

b. If named defendants are pled, diversity of citi-
zenship jurisdiction may still exist if, as a matter
of well-settled state law, the causes of action
alleged cannot be asserted against the individual
defendants. In particular, with respect to dis-
crimination counts, the fraudulent joinder doc-
trine, which permits removal of diversity mat-
ters, may be employed when the alleged indi-
vidual defendants were not named in the admin-
istrative complaint.

2. Opportunities for Removal under Federal
Question Jurisdiction

A case can obviously be removed under federal
question jurisdiction when the plaintiff’s state court
complaint asserts a cause of action under the federal
equal employment opportunity laws, such as Title VII,
the Age Discrimination in Employment Act (ADEA),
or the Americans with Disabilities Act (ADA). Oppor-
tunities for removal may also exist under the following
circumstances:

a. Preemption. Although a case generally may not
be removed based on a federal defense, there are
a select group of claims as to which Congress
has preempted that area of law so completely
that any civil complaint raising such claims is
necessarily federal in character and, therefore,
removable. An example of a federal statute that
has been held to have such preemptive force in
the employment law area is § 301 of the Labor
Management Relations Act, which has been held
to provide the exclusive remedy for the enforce-
ment of collective bargaining agreements. Thus,
any case that includes claims arising under a col-
lective bargaining agreement may be removed.

b. Merrell Dow. Plaintiffs frequently attempt to
state public policy claims under Tameny v. At-
lantic Richfield Co., 27 Cal. 3d 167, 164 Cal.
Rptr. 839 (1980), or Rojo by making specific
reference to federal statutes that provide for a
private right of action. For example, a plaintiff
may allege that a public policy claim under Tam-
eny or Rojo exists because the employer violated
the public policy concerns embodied in the ADA.
Under these circumstances, a case may be removed
from state to federal court under the Supreme
Court’s decision in Merrell Dow Pharmaceuti-
cals Inc. v. Thompson, 478 U.S. 804 (1986).







